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         THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

                           AT HATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 304 OF 2018 

 U/S 127 OF THE Cr. P. C.  

 

OMAR FARUK SK. 

                                                                                       ……. Petitioner 

 -VS- 

 

ROSHIDA BEGUM 

                                                                                      ……. Opposite Party 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

                         JUDICIAL MAGISTRATE FIRST CLASS, HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       :MR. ROFIQUL ISLAM, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY:MD. DIZAUL KARIM, LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON :27.08.2019, 04.12.2019, 08.01.2020. 

ARGUMENT HEARD ON      :  11.03.2020. 

JUDGMENT DELIVERED ON:  17.03.2020. 

 

 

 

FINAL ORDER/JUDGMENT 

 

1. This instant petition had been filed by the petitioner under section 127 of The 

Code of Criminal Procedure, 1973thereby seeking the alteration/cancellation of 

the order for monthly maintenance granted against him. 

 

2. The facts in the petition in brief are as follows.  

On 21.05.2015, this court was pleased to pass an order directing the 

petitioner to pay maintenance allowance to the opposite party at the rate of ₹ 

2000/- (Rupees Two Thousand) only per month. The petitioner above named 
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is a physically disabled person. As such, he has no capacity to do any work 

properly. He is also unable to work as a labourer. Therefore, he has totally 

failed to maintain himself and his family members and is passing his days 

under great hardships. The authority concerned had issued a Disability 

Certificate in the name of the petitioner. A copy of the Disability Certificate has 

been enclosed with the petition. It is a settled principle of law that on proof of 

a change in the circumstances of any person, the court has ample power to 

alter the order of maintenance. As the petitioner has become unable to 

maintain himself and his family members and is facing severe hardships, the 

maintenance order against him is liable to be altered. Accordingly, he has 

prayed for alteration/cancellation of the order dated 21.05.2015, as per which 

he was directed to pay maintenance to the opposite party.  

 

3. The opposite party received notice from this court and entered appearance in 

the proceedings. She filed her written statement in due course of time 

wherein she asserted that the petition is not maintainable in law and facts. 

The averments made by the petitioner in his petition are totally false, 

fabricated and baseless. The petitioner is not a physically disabled person and 

he had somehow forged a Disability Certificate in his name. The opposite 

party had filed a petition under section 125 of The Code of Criminal Procedure 

against the present petitioner vide Misc. Case No. 646/2013. Thereafter, she 

had filed a petition in the year 2017 thereby praying for enhancement of the 

monthly maintenance granted to her vide Misc. Case No. 110/2017, which is 

pending before this court. In order to save himself from the said proceeding, 

the petitioner had filed the instant petition so as to cause harassment to the 

opposite party. What actually transpired is that about 5 (Five) years ago the 

petitioner had entered the house of one Sharjina Begum, wife of Hafizur 

Rahman, in the absence of her husband. The petitioner had intended to 

outrage the modesty of the aforesaid woman and she had hit the petitioner’s 

left hand with a Dao in order to save her modesty and rescue herself from the 

petitioner. The petitioner is actually a young and energetic person and works 

as a sub-contractor in Meghalaya, with a license from his other wife who is a 

Garo lady. He earns at least ₹ 70,000/- to 80,000/- per month. On the other 

hand, the opposite party has no income of her own and depends on her 
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younger brother’s income. Hence, she had prayed that the petition be 

dismissed with costs.  

 

4. To prove his case, thepetitionerhad adduced evidence of 2 (Two) witnesses, 

includinghis own.On her part, the opposite party had adduced her own 

evidence on oath. I have gone through the evidence on record and heard the 

learned counsels appearing for the two sidesin their respective arguments, at 

length. The learned counsel for the opposite party had also submitted a 

synopsis of his written arguments. I have carefully perused the same as well. 

 

POINTS FOR DETERMINATION: 

 

(i) Whether there has been a change in circumstances of the petitioner, who 

have been paying maintenance to the opposite party? 

 

(ii) Whether the monthlymaintenance previously granted to the opposite party 

needs to be altered or cancelled? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. Now let me discuss the materials on record to arrive at definite findings on the 

points for determination.Petitioner/PW1 Omar Faruk Sk. had deposed on oath 

that he has filed this case seeking the cancellation of maintenance order 

against him. He was ordered to pay ₹ 2000/- (Rupees Two Thousand) only 

per month to the opposite party. Subsequently, he was involved in 

unfortunate accidents on 2 (Two) occasions. His left hand has become 

disabled due to the accidents and hence he cannot work for a living. A 

Disability Certificate has also been issued in his name on 13.08.2018 vide 

certificate No. D/2679, which was issued by the Joint Director of Health 

Services and Chairman, Medical Board, Dhubri. Exhibit 1 (P.I.O.)is his 

Disability Certificate along with his photograph. As he can no longer work for a 

living, he is unable to pay the ordered amount of maintenance to the opposite 

party. In his cross-examination, he deposed that he had first met with an 

accident with a Tempo at Meghalayain the year 2016. He did not remember 

the date of the accident or the Registration number of the concerned Tempo. 
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He admitted that he had not lodged any FIR regarding the incident. He had 

sustained injuries on his hand. His second accident had happened in 

December, 2017 when his nephew’s Motorcycle had fallen on his left hand. He 

had not mentioned the details of the two accidents in his petition. He was not 

admitted in the hospital for treatment. He had not submitted any medical 

certificates or prescriptions in court. He has been paying the monthly 

maintenance regularly. He is also paying ₹ 500/- (Rupees Five Hundred) only 

per month towards arrears in maintenance. He has been paying the monthly 

maintenance through the income of his son. His first wife is a Garo lady. He 

denied the suggestion that he had obtained a license for working as a 

contractor in Meghalaya. He further denied the suggestion that about 5 (Five) 

years ago he had attempted to rape one Sharjina Begum, who had cut his 

hand with a Dao in order to save herself. He had not mentioned his source of 

livelihood in his petition. He denied the suggestion that he was never involved 

in any accident. He denied the suggestion that he had ‘managed’ the Exhibit 1 

to avoid payment of maintenance. He further denied the suggestion that he 

has no disability and he has submitted a forged document. He also denied the 

suggestion that he had deposed falsely.   

 

6. PW 2Mr. Al Firoz Sk.knew the two parties of this case.He had corroborated the 

deposition of the petitioner/PW 1. He added that the petitioner had met with 

an accident while travelling in a Tempo in Meghalaya about 2½ years ago. 

During the accident his left hand was broken. The petitioner had received 

medical attention. Prior to his accident, the petitioner used to work as a 

‘Jogali’i.e. a helper to a Mason. The petitioner has 3 (Three) family members 

namely, his mother, his first wife and his son. The PW 2 claimed that they are 

maintaining the petitioner and his family members. The petitioner has no 

capacity to pay maintenance to the opposite party. The opposite party has a 

Grocery shop in Hatsingimari. She also lends money on interests and has 

landed properties. She earns about ₹ 15,000/- to 20,000/- per month and lives 

a decent life with that income. In his cross-examination, the PW 2 deposed 

that the petitioner is his uncle. He could not state the registration number or 

the identity of the owner of the concerned Tempo which was involved in the 

accident with his uncle. The petitioner was sent to the Gauhati Medical 

College, Guwahati. The PW could not remember the date when the petitioner 
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was sent there.He denied the suggestion that the petitioner was never 

involved in any accident and was never treated in any hospital. He further 

denied the suggestion that the petitioner had entered the house of one 

Sharjina Begum with the intention of raping her and that he was hit with a 

Dao by the woman while trying to defend her honour. He admitted that he 

had no knowledge about the percentage of disability of the petitioner. He 

further admitted that the present case was filed after the enhancement 

proceeding initiated by the opposite party. He denied the suggestion that the 

petitioner had ‘procured’ the Disability Certificate in collusion with the 

authorities. The son of the petitioner is studying in the Arts stream of the 

Hatsingimari College. The said son only works during his holidays. He denied 

the suggestion that he does not provide any financial assistance to the 

petitioner. He further denied the suggestion that the petitioner works as a 

contractor in Meghalaya and that he works under the petitioner. He also 

denied the suggestion that the opposite party has no shop or income of her 

own and depends on the maintenance provided by the petitioner. He admitted 

that the prices of all essential commodities have increased. He denied the 

suggestion that he had deposed falsely.  

 

7. The opposite party had deposed as the sole witness (DW 1) from her side. 

She had deposed on oath that the petitioner is her husband. They were 

married in the year 2010. The petitioner is a ‘Thikadaar’i.e. contractor. He 

earns around Rupees 50,000/- to 60,000/- per month. He has been living 

separately from her. He is paying a monthly maintenance amount of ₹ 2000/- 

(Rupees Two Thousand) to her. She has already filed a case for enhancement 

of the said maintenance amount. As per her knowledge, the petitioner is a 

healthy person. In her cross examination, she deposed that there has been no 

order for enhancement of the monthly maintenance so far. She had not 

submitted any document to show that the petitioner is physically healthy. She 

has had no communication with the petitioner since the year 2010. She is the 

second wife of the petitioner. She denied the suggestion that she had deposed 

falsely about the petitioner’s good health. She further denied the suggestion 

that the petitioner is physically disabled. She had admitted that she had not 

mentioned in her written statement about the income of the petitioner being 

around ₹ 50,000/- to 60,000/- per month. She denied the suggestion that the 
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petitioner has no earnings at present and he is completely dependent on 

others. She further denied the suggestion that as the petitioner is incapable of 

paying any maintenance to her, the maintenance case in between them is 

liable to be dismissed. She admitted that she had not submitted any document 

to show that the petitioner is a contractor. She also denied the suggestions 

that the petitioner is not a contractor and that she has a sufficient income of 

her own. 

 

8. From the aforesaid discussion regarding the pleadings and the evidence 

adduced by the two parties, it is clear that the opposite party is receiving 

regular monthly maintenance from the petitioner. The said monthly 

maintenance amount of ₹ 2000/- (Rupees Two Thousand) only was granted to 

her in the original proceeding between the parties under section 125 of The 

Code of Criminal Procedure. Therefore, there is no scope of reconsidering 

whether the opposite party is entitled to maintenance from the petitioner or 

not. As admitted by the opposite party, she has already filed a petition for 

enhancement of the monthly maintenance allowance granted to her, which is 

pending for disposal before this court. Thus, the sole point of consideration in 

this proceeding is whether there has been a change in circumstances of the 

petitioner which necessitate any alteration or cancellation of the earlier order 

of maintenance passed against him. 

 

9. Through the aforesaid petition, the petitioner had raised a plea that he has 

been rendered physically disabled by unfortunate accidents. The main petition 

filed by the petitioner contains the assertion that he is a physically disabled 

person and cannot find work in order to maintain himself and his family 

members. The petition does not mention the fact that petitioner had become 

physically disabled due to any accident. Further, the petitioner had admittedly 

provided no details of the unfortunate accidents which had brought about the 

physical disability in him through his petition. Therefore, the petition does not 

provide any information as to when the petitioner was rendered physically 

disabled and whether the disability had occurred before or after the original 

order of maintenance. The aforesaid point is relevant to the proceeding 

because presumably the petitioner had not raised the plea of physical 

disability in the original maintenance proceedings between the parties. If we 
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analyze the evidence adduced by the petitioner, it is seen that the 

petitioner/PW 1 had claimed in his deposition that he was involved in 2 (Two) 

number of accidents, which had rendered his left hand impaired. During his 

cross-examination, he went on to elaborate that hisfirst accident had 

happened in the year 2016 while he was travelling in a Tempo in the state of 

Meghalaya. His second accident had happened in the year 2017 when the Bike 

of his nephew had fell down on his left hand. On careful scrutiny of the 

evidence from the petitioner, it is seen that that the details surrounding the 

fact of accidents are completely hazy and raise doubts about their 

authenticity. Firstly, the petitioner did not even remember the date of the 

actual accident order the registration number of the vehicle i.e. the Tempo 

which he was travelling in during the time of the accident. Secondly, the 

petitioner had himself admitted that he had not lodged any FIR regarding his 

accident. It is hard to believe that any vehicular accident of such serious 

nature which lead to permanent disability in person was never reported before 

the police. This fact in itself raises severe doubts about the authenticity of the 

claim of vehicular accident. Thirdly, the petitioner had himself admitted that 

he had not received any medical treatment during both of the two unfortunate 

accidents which had befallen on him. Hence, he was admittedly unable to 

produce any medical document to indicate that he had received medical 

attention for his conditions. Again, it is baffling that a person who suffered 

two severe accidents and who was rendered disabled by the same did not feel 

it necessary to get medical help. As stated earlier, the doubts about the claims 

of the petitioner continue to get deeper. Finally, as per the own admission of 

the petitioner, both of his accidents had occurred prior to December, 2017. 

However, the present petition was filed in the month of December, 2018 i.e. 

after the lapse of 1 (One) whole year. It has been admitted by the PWs that 

this petition was preferred after the opposite party preferred a petition for 

enhancement of the monthly maintenance granted to her. There has been no 

explanation as to why there was an inordinate delay in preferring this petition. 

In the light of the said fact, the claim by the opposite party that the petitioner 

used this petition as a tool to negate the claim of enhancement by her 

appears all the more probable.   
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10. The PW 2 is admittedly a relative of the petitioner. However, there is a 

noticeable lack of corroboration in between their depositions as regards 

certain facts. While the petitioner claimed that he had suffered from 

unfortunate accidents on two occasions, the PW 2 made no mention about 

any second incident involving the petitioner. His deposition is completely silent 

regarding the alleged incident which had happened in the year 2017. The 

petitioner had himself admitted that he had not received any treatment after 

the accidents but the PW 2 claimed that the petitioner had received medical 

treatment in the Gauhati Medical College, Guwahati. Further, the PW 2 made 

a claim that he and certain others are maintaining the petitioner and his family 

members. This completely contradicts the version of the petitioner as per 

which he depends upon the earnings of his son. In this regard, it is pertinent 

to mention that the PW 2 had deposed that the petitioner’s son is still a 

student undergoing graduation course and works only during his holidays. 

Overall, there is substantial lack of corroboration in between the depositions of 

the petitioner and his supporting witness. These glaring inconsistencies 

between their depositions further deepen the doubts about the authenticity of 

the petitioner’s claims.   

 

11. The Exhibit 1 is the Disability Certificate of the petitioner. It has been issued in 

his name on 13.08.2018 vide certificate No. D/2679, which was issued by the 

Joint Director of Health Services and Chairman, Medical Board, Dhubri.The 

petitioner did not feel the necessity to prove this document either by calling 

any official witness or by comparing it with the register maintained by the 

issuing authority. Considering the fact that the certificate was probably issued 

after medical examination of the petitioner, a duty was cast upon the 

petitioner to adduce the evidence of any expert who could have helped the 

court to determine the nature and extent of his disability, if any. Likewise, the 

petitioner ought to have adduced the evidence of an official witness who could 

have proved the due issuance of such certificate as by comparing it with the 

official register or counterfoil kept by the issuing authority. However, the 

petitioner failed to fulfil his obligation in this regard. Hence, the petitioner was 

unable to prove the authenticity of this document as per the provisions of The 

Indian Evidence Act, 1872. Even if we assume the document to be genuine, it 

merely indicates that the petitioner is suffering from a Locomotor Disability 
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with 50% impairment. Therefore, the petitioner is not a completely disabled 

person even if the aforesaid document is accepted to be true and authentic. 

In any case, it is difficult for this court to come to a definite conclusion as 

regards the nature and extent of any possible disability in the petitioner with 

the aid of the available evidence on record. Overall, I find no difficulty in 

holding that the petitioner was unable to prove the fact of his disabilityand his 

consequent inability to earn a livelihood.  

 

12. The opposite party had negated the claim of accident of the petitioner and 

raised a counter claim in her written statement that the petitioner suffered 

injuries on his hand when he entered the house of one Sharjina Begum and 

tried to rape her while her husband was away. According to the opposite 

party, the said woman had hit the petitioner’s hand with a Dao while she 

struggled desperately to save her honour. The opposite party substantiated 

her claim through her evidence on oath. However, she failed to adduce 

evidence of any other witness who could have supported her claim. It goes 

without saying that the best witness in these circumstances would have been 

the said woman named Sharjina Begum, who was involved in the alleged 

incident. However, the opposite party failed to produce her as a witness on 

her behalf. Likewise, there is no documentary evidence to establish the said 

claim. The opposite party could have produced the FIR lodged regarding the 

incident as claimed, which she failed to do. Overall, it can be held that the 

opposite party was unable to prove her claim of the alleged crime by the 

petitioner and the consequent injury suffered by the petitioner. 

 

13. In the light of the above discussion, it is held that the petitioner has failed to 

prove that he is suffering from any physical disability which impairs his 

working capacity and necessitates a reconsideration of the earlier order of 

maintenance. As such, the points for determination are decided in the 

negative and against the petitioner. 

 

  ORDER 

 

14. In view of the discussion and decisions aforesaid, it is held that the petitioner 

has failed to prove that there has been any change in his circumstances 

necessitating an alteration of the earlier order of maintenance granted against 
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him. As such, the instant petition is dismissed on contest with cost. The 

aforesaid Misc. Case is disposed offaccordingly. 

This final order is pronounced in open court, in presence of the respective 

learned counsels of the two parties. 

 

Given under my hand and the seal of this court on this the 17th day of March, 

2020 at Hatsingimari, Dhubri. 

 

 

                                                                ABHIJIT SAIKIA, 

                                                            JUDICIAL MAGISTRATE  

                                                 FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 
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APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mr. Omar Faruk Sk. (PW 1) 

2. Mr. Al Firoz Sk. (PW 2) 

 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

1. Exhibit 1 - Disability Certificate of the petitioner (P.I.O.). 

 

 

LIST OF WITNESSES FOR THEOPPOSITE PARTY: 

1. Mrs. Roshida Begum(DW 1). 

 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITEPARTY: 

None. 
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MISC. CASE No. 304/2018 

 

 

17/03/2020 

 

Both parties arerepresented. 

The judgment/final order is prepared in separate sheets, to be tagged 

with the case record. 

The same is pronounced in open court in presence of the learned 

counsels for the two parties. 

In view of the discussion and the decisions therein, it is held that the 

petitioner has failed to prove that there has been any change in his 

circumstances necessitating an alteration of the earlier order of 

maintenance granted against him. As such, the instant petition is 

dismissed on contest with cost.  

The aforesaid Misc. Case is disposed off accordingly. 

 

 

 

 

 

 

 

 

 

 

 

 




